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In the Court of Appeals of the District of Columbia. 


No. 2293. 

Samuel W. Curriden, Appellant, 

vs. 

Frank L. Middleton et al. 


n Supreme Court of the District of Columbia. 

In Equity. No. 29257. 

Samuel W . Curriden, Complainant, 

vs 

J,RANK L - Miuuletok > S. Blackmore, and William G 

Orr, Defendants. 

United States of America, 

District of Colum bio, ss ’ 

of 

il^hadT^tLe'T'^’ tl ; e . | fo ! lo " ilJ g P a P ere were filed,’and proceed- 
mg> nad, in the above-entitled cause, to wit: ^ 


Bill of Complaint. 

Filed April 4, 1910. 

In the Supreme Court of the District of Columbia. 
In Equity. No. 29257. 


Samuel \V. Curriden, Complainant, 

against 

r rank L. Middleton, Henry S. Blackmore, and William G 

Orr, Defendants. 


T0 Eiuh, S cZ‘': e C ° Urt ° f ' he District ° f Colurabia . holding an 
The complainant states as follows: 

1. The complainant, Samuel W. Curriden, who brings this suit in 
his own right, and all the defendants are citizens of the United Stated 
1—2293a ' 
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the complainant and the defendant, Frank L. Middleton, are resi¬ 
dents of the District of Columbia, the defendant Blackmore is a 
citizen of New York and the defendant Orr is a citizen of Maryland. 

2. During the year 1904 and many years prior thereto a personal 
friendship existed between the complainant and the defendant Mid¬ 
dleton, which was maintained and developed bv their social inter¬ 
course and common interest in many subjects. Said defendant was 
a patent attorney in the active practice of his profession. The com¬ 
plainant was engaged in various other business affairs, and by his 
personal labor and industry had accumulated a moderate fortune of 
about thirty-five thousand dollars, and had ample financial credit, 
which facts were well known to the defendant Middleton, in whose 
integrity and loyalty as a friend and in whose professional knowledge 
and skill as a patent attorney the complainant had entire confidence. 

;{ During the earlv part of October, 1904, the defendant Middle- 
ton, through the defendant Orr, who was then a stranger to the com¬ 
plainant, brought to the attention of the complainant a cer- 
2 tain fluid called Aromaform and a certain apparatus in¬ 
tended as an automatic appliance in the use of said fluid, and 
represented to the complainant that said fluid v'as a |>o\\erful and 
valuable disinfectant, the invention of one Henry 8 . Blackmore; 
that said fluid and apparatus were patented; that the defendant Mid¬ 
dleton was the agent of the owners of all the patents covering said 
fluid and apparatus, with power to make a sale of said patents and 
all rights thereunder and incident thereto; that there had been vari¬ 
ous complications of ownership; that previously to that moment it 
had been impossible to completely purchase said patents and rights 
and that there was a present opportunity to make such purchase 
which should not be neglected. Further to engage the interest and 
confidence of the complainant in the enterprise the defendant Mid¬ 
dleton, through said defendant Orr, exhibited to the complainant a 
copy of a letter written and signed by Harvey W. W iley, Chemist 
of the Agricultural Department of the Tinted States, which letter is 

as follows: 

Department of Agriculture, 

Bureau of Chemistry, 

Washington, D. C. 

1 have in use one of the apparatus invented by Mr. Henry S. 
Blackmore for a disinfector and deodorizer. 

Bv this invention four distinct and important results are secured: 

1 . It impregnates the water with aerated disinfectant. 

2 disinfects the soil and urinary deposits from the closet or 

urinal to the sewer. , . , . 

3 It disinfects the room or apartments with aerated disinfectant 

escaping at exposed points. , . , 

4 It leaves communicating with the atmosphere in the basin and 

trap of the urinal a liquid impregnated with disinfectant. 

From the above considerations it seems to me that this is a most 
useful and simple process, and one which can be easily introduced at 
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great benefit! “ to hou8eB aud P ublic buildings with 

H. W. WILEY. 

i>ni K he C ° ,llp i a V lau * at first decliued 10 take any part in the enter- 
tn ,b^ au r e of bis ignorance of chemistry and want of skill or 
knowledge m matter of mechanical devices, but his objections were 
vercome by further representations then made to him by 
the defendant Middleton as follows: That the patentee, the 

chemi^ 6 ^?^ BI f kmore, stood very high in his profession as 
themist that the patents carried very broad and exclusive claims; 
that said defendant Middleton was agent of Blackmore, and of Orr 
and certain parties in Baltimore holding certain rights by assign- 

(Xr o f f r ^00ft a f klnOre n ll " d f r f d ? atents; that he bad a standing 
offer of $5,00° for such rights for the cities of Minneapolis and St 

th Ul TY^ a * fb° u to00 of said automatic machines were then in use in 

90ft *n O Un -] >1 ii ? ,ld ° rders had been received for about 

200 more; that the said Baltimore parties and Orr had given certain 

responsible business men in Washington an option to purcha.se their 
sud rights, which option was about to expire, but that, as a favor to 
he complainant and his friend. Joseph E. Crandall, also a friend of 
the defendant Middleton and who also listened to the defendant Mid¬ 
dleton s presentations aforesaid, such option would not be renewed- 
that the formula of said fluid was known only to Blackmore its in¬ 
ventor, patentee and sole owner, and the fluid could be made at a 
certain chemical establishment in New York City, where, under 
Blackmore’s own eye, the various ingredients were assembied and 
the fluid compounded; that because of Blackmore’s financial needs 
at that time and of disagreements among the Baltimore parties afore¬ 
said all the rights under said patents could be purchased through the 
defendant Middleton as agent of the said owners and upon terms 
decidedly favorable to the purchaser; that such purchaser would thus 
secure, by such acquisition and unification of all interests, a property 
which the defendant Middleton described as the most valuable fran¬ 
chise that ever passed through his office; that the complainant and 
Crandall ought to act promptly in securing said rights while Black- 
more was offering the same at very low rates during his temporarily 
pressing financial needs; that immediate payment of only a small 
part of the purchase price would be required and a considerable part 
thereof would be accepted in stock of any company that complainant 
and Crandall might organize to carry on the enterprise: and that 
a true and correct statement of the workings of said apparatus and of 
the efficiency and effects of said fluid was as follows: 

“An attractive transparent chamber with a nickfe-pTated cap or 
top, which is attached to the down-pipe through which the water 
passes from the flushing tank to the closet bowl or urinal beneath. 

In the transparent chamber is placed Aromaform—a disinfecting! 
sterilizing germicide. Even’ flushing action has the effect of drawing 
air through the Aromaform. Tn its passage the air is thor- 
4 oughly impregnated with the disinfecting quality and odor 
of the material; it thence passes into the down-pipe, where 
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it aerates the flushing water, and as this water is discharged into the 
bowl the room is disinfected and deodorized, while the water in the 

.< ,h, defendant Middl.M »d 

reiving upon his representations aforesaid and other representations 
to thc^ame end. by him made and believing all. of them to be• «n,e 
the complainant, after an agreement between himself ,in .d C ™'' 1 
to make 1 the purchase on their joint account, agreed with the d< 
fendant Middleton to make such purchase of all said rights, P»>»> e £* 
to lie part in cash and part in stock of a company to be organized bj 
them under the laws of the District of Columbia and capitalized at 
*." 00 . 000 . the terms of the purchase to be as follows: 


Rights purchased. 


From W. G. Orr, selling rights to D. C . 


1 

Cash and 
notes. 

" 

Stock. 

1 

$3,500.00 

20,000.00 

7,500.00 

$31,000.00 

.i 

$20,000.00 

7,500.00 

$27,500.00 


Total. 


$3,500.00 

40,000.00 

15,000.00 

$58,500.00 


In pursuance of the agreement aforesaid the (•onteinplatedcfan- 
nanv was duly incon>orated under the laws of said Distnet b> the 
name of American Automatic Disinfectant Company. 

(i On October 27, 1904, the complainant pan! said defendant tin 
mu, i of $200. and on the next day the further sum of $1,300, foi 
which the defendant Middleton receipted in writing signed by him 
“Frank 1- Middleton, Agent.” and the complainant paid further 
sums of nionev and made his promissory notes and incurred in¬ 
debtedness amounting in all to about $40,000 in the purchase of said 
rights and in the performance of said agreement with the defendant 
Middleton and in the purchase for $8,000 in money of Blackmores 
remaining fin per cent, interest—at all times relying upon the repre¬ 
sentations made bv the <lefenda.it Middleton as aforesaid, which said 
rights the complainant and said Crandall duly transferred to the 

7 The said companv thereupon attempted to engage in the mam 
business for which it had been created, being the manufacture 
5 and sale of the fluid and automatic apparatus aforesaid. A 
suitable building was secured by lease and therein, under the 
supervision and direction of said Blackmore. a laboratory equipment 
was purchased and put in place, to the end that the parts of the ap¬ 
paratus procured from various manufacturers elsewhere could be 
therein properl v assembled and. further, that therein Aromaform 
,. 0 uld under all necessarv conditions, be economically compounded 
under said Blackmore’s instructions in conformity to the correct 
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formula, the right to use the name Aromaform having been also 
inquired by said Company from said Blaekmore. U 

. Mr. r* rank S. Bright became president, the complainant Cur 
r.den treasurer. Joseph E. Crandall general manager, the defendant 

M ddleton a trustee and the defendant Blaekmore a trustee and e^ 
suiting chemist, of the Company. 

An elaborate prospectus was prepared and printed and other ir- 
•angements necessary to make and vend the Aromaform and apna- 
ratns were made by the Company. PP 

n..?’ w * re n, *de to increase the local business in Washing- 

t m although it. was found that the number of machines in place in 

'J. '),' VIIS "J 1 " 1 ess t1 "" 1 l>«d been represented by the defendant" 
and of these a large proportion had been the subject of complaint for 

Sail' ha< ' been keP ‘ 00,1061116,1 from the eomplainant and 

10 A purchase of the rights for New England was considered and 

df-inf r" 1S ’" nm r ted by Postfl . n parties of experience in the sale of 
<lMii f ecting aiqilninccs. who placed full faith in the representations 

in thafterritory!' * ,6y advan ‘«Reous terms for the rights 

11. By these and other prospective purchasers of rights confirma¬ 
tion was asked of the representations made bv the Companv in it« 
pnnte.1 matter, based on the statements of the defendants a 's to the 
efiiciency of the fluid and apparatus for the purposes stated bv them 
and the complainant, with the general manager. Crandall was com 
pelled to set on foot inquiries and to have tests made concerning the 
Aromaform, the result of which proved that the fluid with the an 

pa rat us. was wholly ineffective and utterly worthless for the uses for 
which it was designed. 10 

12 The complainant while thus heavily distressed and burdened 
al. o became broken down with sickness and after he had exhausted 

fi XSTP < r0, lt all< leaItb he K ave 'ip the struggle and was 

C ° ),, K 0<1 , t0 "sign treasurer of the Companv. Mr Bright 

also resigned as president; Mr. Crandall vainly continued 
foi only about a year. The defendant Middleton became the nreri 
don and at. the next stockholders’ meeting caused the complainant to 
be dropped from the board of tmstecs and thereafter the defendan 
Middleton became and continued, down to the present time o be 
" role and complete control of the Company and all of its as^ts and 
pro,K.rty of every kind and of all of its documents and other'^ords 
13. The complainant m January, 1906. being incapacitated bv 1 is 
labors m the premises and his disappointment and Anxiety caused 
b\ the unfortunate results of his reliance upon the defendant’s mi« 
representations aforesaid, and also being in ill health and wholly ex¬ 
hausted his property and credit, and utterly unable to meet the 

irrsassr hy hi "' -* -<sz£ 

January 3, 1906. 

berMthTast^nd^lf extend I iK e[ : 6at ^ v0 . u m - v proposal of Decern- 
. t and will extend the time for its acceptance to ten days 
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from this date, with privilege of renewal if desired not exceeding 
thirty days from date. The proposal is as follows: 

The 737 shares of A. A. D. Co. stock in your name which belongs 
to me as collateral, together with 486 shares of like stock in my own 
name, 1 agree to surrender to you on your order at any time within 
ten days from this day on the following conditions: 

1. That all unpaid notes signed by me and given on account of 
purchase, wdiich 1 think are as follows, viz: 


J. C. Lewis 

for $400 

and 

interest. 

W. G. Orr 

“ 1440 

ti 

a 

Do. 

“ 3000 

tt 

a 

Do. 

“ 750 

tt 

tt 

-Fowler 

“ 1875 

It 

a 

F. L. Middleton 

“ 2300 

tt 

a 

-Thomas 

41 151.20 




shall Ik' returned to me cancelled and paid. 

2. That the four accommodation notes of A. II. Galt to my order 
and amounting to $2,200 and interest shall be returned to me can¬ 
celled and paid, said Galt to agree that in consideration of the assign¬ 
ment to him bv me of all indebtedness of the Company to me 
7 for moneys advanced and for services to date he shall release 
all other claim- he may have against me in connection with 
this enterprise. I hereby agree to continue my endorsement of re¬ 
newals of said notes from time to time as such notes may become 
due. the curtailment of each note not to be less than $50. 

J. That the accommodation note of yourself to my order amount¬ 
ing to $S00 t>e paid by you and cancelled. 

4. That the several notes of the Company and of others discounted 
for the l>enefit of the Company bearing my personal endorsement l>e 
cancelled and paid. 

The intent of this proj>osition being that I shall be at the earlia^t 
possible moment relieved of all liability of every sort for all obliga¬ 
tions of mine now outstanding given by me in connection with the 
affairs of the American Automatic Disinfectant Company upon the 
surrender by me of all interests therein belonging to me. except the 
300 shares, which are to remain in my hands. 

Verv tmlv vours. SAMUEL W. CURRIDEN. 

• • V 

Mr. J. E. Crandall. 

14 On Januarv 16. 1906. the secretary of the Company by letter 
informed Mr. Crandall that the foregoing offer of the complainant 
would be accepted, and on the same day Mr. Crandall by letter trans¬ 
mitted to the complainant a copy of the secretary’s letter. The 
formal action of the Company was taken on January 18, as follows: 






Samuel w. curriden vs. prank l. middlbton *t al. 




Meeting of the BoarH of Trustee* of the American Automatic Disin- 

fectant Company. 

January 18, 1906. 

toXSdSt tr pSnT e s - w - Curriden and Henry S - Blackmore - 

On motion of F. S. Bright, 

j* 16 9° m P an >% i» consideration of the sum of one 

to jTfmni*V n \\' la p d P H d and ° ther good und valuuljle consideration 
to it from S. \\. Curnden, agrees to save said S. W. Curriden on anv 

onhrtW? 4 * 8 m 5 d .l by him for the benefit of Company and now 
tstanding, and that as to said notes or as to anv notes of%aid finm 

pany indorsed by said Curriden he shall for the future be considered 

as only an accommodation endorser or maker, and as rapidly 

naiTlhlv K a n curtailed they shall be, and when finally 
carried. * Sha ^ re,urned to *»>d Curriden. Put and 

0n motion of F S. Bright, it was furUier resolved that the note of 
Joseph E. Crandall for eight hundred dollars now held bv the Com¬ 
mercial National Bank, on which S. W. Curriden is endorser and 
cer am notes of Alexander H. Galt, amounting to $2 290 and en- 
dorsed by said Curriden, having, been given for tlie benefit of and to 

ourtmbdX lPhp ,P 'T y ’ 'fi‘ Ul ii l>e us ?'"" ed b >' Company and when 
curtailed shall be, when finally paid, returned to said Curriden - and 

hat a certain note of W. G. Orr, of which said Curriden is maker is 

the note of said Company, and that said Curriden as to said note’ is 

only an accommodation maker, and said Company agrees to save him 

harmless therefrom and when finally paid to return the same to said 

»nu h °U r" , , ‘'l" a " ,0d "° te l>eln b r for the sum of $775 and being 
c^iTied y and M eeh anics’ National Bank. Putand 

(Signed) ALEXANDER H. GALT 

J. E. CRANDALL. 

P. S. BRIGHT. 

CLAUDE N. BENNETT 

Attest: R L ‘ MIDDLETON. 

ALEXANDER H. GALT, Secretary. 

15. The foregoing agreement was fully complied with by the com¬ 
plainant and all the acts thereby required of him were duly per¬ 
formed, but said Company under the control and management of the 
defendant Middleton, has failed to perform said terms on its part re¬ 
quired, but has on the contrary wholly failed to pay certain notes 
which are substantially in the amounts following: * 3 ’ 

A. H. Galt at the Commercial National Bank $175 A H flslt ot 
the Metropolitan National Bank $125, J. E. Crandall at the Commer 
cial National Bank $4o0, W. G. Orr at the Farmers’ and Meehan, ns’ 
National Bank $650, Speare, Middleton & Speare at the Ameri^i 
National Bank $400, and at the International Banking CbmDanv 
$200, making about $2,000 in all. ® ^ >ftny 
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16. The notes last above mentioned being still outstanding and 
unpaid, on some of them the complainant has been sued and on 
others he is threatened with suit. The total sum of his liability in 

the premises, which by the acceptance by said Company of 
9 the terms of said letter the Company was to assume, was about 
$13,000, which, if it had been taken care of by the Company, 
would have left the losses of the complainant about $30,000; but the 
Company became and now is wholly and hopelessly insolvent. 

17. The complainant further charges that not only did the de¬ 
fendant Middleton fail to fully comply with his agreement signed on 
the 18th of January, 1906, and not only did he endeavor to make the 
losses by the notes aforesaid, amounting to about $2,000, fall upon 
the complainant in addition to his prior losses of about $30,000, but 
on the 13th day of May, 1908, he also caused to be presented to the 
complainant a demand for $6,080, alleged to be unaccounted for and 
due from him as late treasurer of the Company, and threatened him 
with a lawsuit to collect the same through E. Ililton Jackson, his at¬ 
torney. 

After investigation by the complainant it was shown to the de¬ 
fendant Middleton’s attorney that none of the claim of $6,080 was 
due by the complainant, but that the accounts of the Company cor- 
rectly\stated would show an indebtedness to the complainant for cash 
advanced and not repaid him of $450. 

But thereafter the defendant Middleton, for the continued purpose 
of intimidation, caused to be made another audit by a different set of 
experts, and upon the results of their incomplete and imperfect labors 
made a demand, reduced from the original one but amounting to 


$2,139.04. 

Upon examination by the complainant of the papers which he was 
allowed to see on the occasion of this claim newly stated, it was at 
once shown to one of the experts that none of the $2,139.04 was due 
from the complainant, hut that the $450 (less $150 from a clerical 
error in favor of the complainant) was due to him, being $300; and 
thereafter said claim was abandoned by its authors. 

18. The complainant is informed and believes and charges that 
in the course of the events hereinbefore recited the most essential 
misrepresentations made to him and the said Crandall by the defend¬ 
ants Middleton, Blackmore and Orr were in substance and effect as 


follows" 

( a) That the said Middleton was interested in the sale of the pat¬ 
ent rights of Blackmore aforesaid only as an attorney expecting a 
moderate and reasonable fee, whereas in truth and in fact the said 
Middleton was then otherwise interested in the said patent rights 
and had formed a plan to receive a large portion of the moneys from 
anv sale which might he made thereof to the complainant. 

IP \f,) That in going forward with the new enterprise de¬ 

ferred payments to all parties could l>e met from sales of 
rights to use the Aromaform and apparatus, which sales were already 
hr sight • that a standing offer to purchase for $5,000 the rights for 
Minneapolis and St. Paul had been received, whereas no such offer 
jiad been made: that for New York and Pittsburg and other places 
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SlItlTifT P* ndin « whip h could bo quickly consum¬ 
edbSrfdfi?ttts *!*? "T g00d r , eason t0 be sure that rights 

' PhifSpE' ■Sr v-* 

n^o ^ r' K 'VrVu.,’$7S0; San Fto!- 

Mono t' 1 • -if n i ,eapol,s ’ Mln n., $1,500; Milwaukee Wis 

feoTchfeago Ill' $10 000° H A t‘} an i <i ’p Gw -’ * 5 ° 0; Savannab > Ga.'; 

. nd v iuSTdoM^; SI?;?,;?! ’ 

1-ou.s, Mo. $4,000; wherea« nearly all the forego ng reprSStiot 
were ,n substance false; such negotiations a< Existed were ma nlv 
merely inquiries made by Mr. Middleton; and substantially nothin 
had been accomplished in the way of selling rights. y “ g 

(e) That the name of Chief Cliemist Harvey IV. Wiley could be 
used promoting the new enterprise, whereas it had laen unde^ 
' Ulod an ^ agreed by the defendants with said Wiley that his name 
should not under any circumstances be made public 7 or used in con¬ 
nection with the letter which had been given for a snedal nur^ 

and a^reemTnT 6 ' COnS,deration ’ and with ‘he above understanding 

(f 1 That the patent rights which were being sold and were to be 
he basis of the business and the profits of the Company which wa^ 
to l,e organized were the rights to use a fluid newly discovered by The 
defendant Blackmore. which was not merely a deodorizer or the cre- 
ation of one odor to mingle with and disguise another odor but was 
a fluid which when used in the apparatus had germicide power 
which could change the nature of poisonous substances, destroy their 
unhealthfulness and by disinfecting them make them harmless- 
wherea-s ,n truth and in fact this fluid had. as used in the apparatus’ 
no disinfecting or germicide power whatever, but only had P an odor 
which might overcome other odors; and such fluid was'utterly worth- 

Tr fo 1 wh,cb was designed to use and sell it • 

all of which facts the defendants Middleton. Blackmore and Orr ever 
well knew. 

11 19. The complainant avers that all the acts of the defend- 

I,t,„ a, ' ts hereinbefore recited were parts of a conspiracy formed 
- . eiM to deceive and defraud the complainant, by inducing him to 
purchase the aforesaid patent rights of the said Blackmore and to 
organize a company to use and vend the same; that the complainant 
and the said Crandall were the dupes and victims of the said con¬ 
spiracy and they were deluded agents and instruments of the said de¬ 
fendants in organizing said company and in all the subsequent pro¬ 
ceedings thereof; and that the said Company was itself an agency 
and instrumentality for fraud in all directions of the said defendants 
and especially of the said defendant Middleton, for which he is Der- 
sonally responsible to the complainant and manv other persons who 

have invested and lost money in connection with the aforesaid patent 
rights of the said Blackmore. K 

20. The complainant further avers that all the books and papers 
°‘ Company are in the possession and control of the defend¬ 

ant Middleton; that the great bulk of all papers at any time pos- 

2—2298a 
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sensed bv the complainant were turned over to said defendant and 
cannot now l>e examined or produced by the complainant, and that 
it will be impossible for the complainant adequately to prove the de¬ 
ceptions and wrongs practised upon him by the defendants without 
u discovery by them of facts within their sole possession or that of 
their servants and agents pertinent to the subject-matter of this bill. 
Wherefore the complainant. l>eing without adequate remedy at 

law, prays: 

I. 

That process may issue requiring the defendants Frank L. Middle- 
ton, Henry S. Blackmore and William G. Orr, and each of them, to 
appear and answer this bill of complaint and to make suitable di>- 
closure of all the fucts herein charged and all others that may be 
pertinent to the complaint. 

II. 

That upon such disclosure and the appearance of the truthfulness 
of the facts charged in this bill of complaint the complainant may 
have due relief afforded him in this court; that it may be adjudged 
as to the defendants that they have fraudulently deprived the com¬ 
plainant of all his property as aforesaid and that it may be ordered 
and decreed that they shall make due restitution thereof to 
T2 the complainant by paying to him the amounts of money 
bv him paid out as aforesaid; also for such other relief as 

may be just. SAMUEL W. CURRIDEN, 

Complainant. 

L. A. BAILEY, 

WM. E. CHANDLER, 

Counsel for Complainant. 

District of Columbia, 

I Samuel W. Curriden, do solemnly swear that 1 have read the 
foregoing bill of complaint by me subscribed and know the contents 
thereof ; that the facts therein stated upon my personal knowledge 
are true and those therein stated upon information and belief I be- 

Ueve to be true. SAMUEL W. CURRIDEN. 

Subscribed and sworn to before me this 25th day of September. 

\ 1) 1909 

[notarial seal. ] GEO. H. CAMPBELL, 

Notary Public, D. C. 

13 Demurrer. 

Filed Mav 3, 1910. 


The demurrer of Frank L. Middleton, the defendant, to the bill 
of complaint filed herein by Samuel W. Curriden, on to-wit, the 4th 



SAMUEL W. CURBIDEN V8. FRANK L. MIDDLETON ET AL. 11 

jla\ of April, A. D., 1910, and the defendant, Frank L Middleton 

bj protestation not confessing nor acknowledging all, or any of the 

matters and things in said petition contained to be true in manner 

and form as the same are set forth therein, doth demur thereto and 
for causes for demurrer shows:— merew, and 

V J fmt * lle , complainant hath not in said bill stated such a case 

and W nrav r Jt U fn ' l f t0 C " t,tle *“!" *° W such relief *■ Ls " lerebv «mght 
and prayed for from or against this defendant. * 

SPlT ti0m i , nsni<1 ? et forth “‘Cir face estab¬ 

lish tile fact that if the complainant hath any right of action at all 

•n Court of EqSty 1 ’ “ " " 0 ' 8UCh “ right ° f actio " “ is 

alleged cause of action being cognizable, if at all, in a Court of Law 
4. Because the allegations in said bill establish that the complain¬ 
ant has lost whatever remedy he may have had against this defend- 
ant because of laches. 

14 o. Because the allegations in said bill establish that the 
complainant has lost whatever remedy he may have had 
tb,s defendant because said claim is completely barred bv the 
Statute of Limitations applicable to the claim therein set forth 
<>. Because the said allegations disclose that the alleged fraud and 
misreijiesentations of the defendant did not mislead the complain¬ 
ant, who as will appear from a persual of said bill, had with this de¬ 
fendant equal means of knowledge of all the affairs of the American 
Automatic Disinfectant Company. 

7. Because the allegations in said bill fail to set forth in form or 

in substance such acts of fraud against this defendant as to require 
nun to make answer thereto. 

8. Because all the allegations in said bill are so vague, indefinite 
and inconclusive as to make it impossible for this defendant to make 
proper answer thereto. 

Wherefore, and for other good causes of demurrer in said hill 
contained, this defendant prays judgment, whether he shall be corn- 

lulled to make any further or other answer to such petition demurred 
to as aforesaid. 

E. HILTON JACKSON. 

Attorney for Defendant Frank L. Middleton. 

Messrs. L. A. Bailey, and William E. Chandler, Attorneys for Com- 
plainant: 

_ Please take notice that the foregoing motion has been cal- 

to endared for hearing on Friday, May the 13th, at 10 a. m„ or 
as soon thereafter as counsel may be conveniently heard. 

E. HILTON JACKSON. 

A Hornet/ for Defendant Frank L. Middleton. 
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Order Sustaining Demurrer and Granting Leave to Amend. 

Filed November 18, 1910. 

* * * * * * * 

This cause coming on to be heard upon the demurrer of the de¬ 
fendant, Frank L. Middleton, and after argument of the same bv 
counsel for the respective parties hereto, and due consideration by the 
Court, it is, this 18th day of November, A. D., 1910, ordered, ad¬ 
judged and decreed that the demurrer herein be. and the same is 
hereby sustained, with leave to the plaintiff to amend within twenty 
days. 

Bv the Court:— 

WENDELL P. STAFFORD. Justice. 


Amendment to Original Bill of Complaint. 

Filed December 24, 1910. 

* * * * * * * 

To the Supreme Court of the District of Columbia holding an 
Equity Court the complainant states: 

That bv leave of Court, be makes an amendment of bis 
10 original bill of complaint filed on the 4th day of April, A. D. 
1910 which amendment is as follows: 

I. The complainant repeats and makes more distinct and direct 
bis averment that the defendant Middleton deceived him into be¬ 
hoving that the said Middleton bad no property-ownership or inter¬ 
est in the said patents and rights which the defendants were trying 
to sell and that he was acting only as Agent for the patentees to help 
sell the said patents and rights, whereas the Complainant has since 
been informed and believes and so avers that in truth and in fact 
the said Middleton was the owner of a large interest in said patents 
as well as in the rights granted by Blackmore thereunder and that as 
such owner he was to receive a large portion of the money and stock 
which might be obtained by selling said patents and rights by means 
of concealments from and fraudulent representations to the com¬ 
plainant: and the Complainant says that the payments made by him 
after he had been enticed into purchasing the patents were largely 
received and retained by said Middleton, namely: 

Of the first payment to said Middleton for said Blackmore of 
$3500 he retained money due from Blackmore to Middleton or Ins 
firm amounting to not less than $1300. as the complainant has been 
informed: 

Of the $20,000 paid by the Complainant for rights purchased from 
the Baltimore parties Middleton received not less than $3800 
17 in addition to a stock interest in the new company; and 

Of the $7500 paid for rights from Orr. Middleton was to 
receive not only $500 in cash but credits on other transactions of 
sales of like character, said Orr having been associated with Middle- 


i 
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the ^°''.'f lain ? ut had no knowledge at 

Middleton out of the amounts so paid^bv IhTro'^ r . ePeive<1 b > , said 
known to the Complainant P “ * the Com P la mant are un- 

.Heton’S SlTSrnT^? 6 had u* d ' a ‘ Mid- 

owner as als.ve stet^n laree nar. o"fT h ° " aS in fapt «« 

t ;«„ h ,"j ™'™' i” "it 

fit *£'Z S t" 

sented that there was a oertZ.v nf ii" °^ r; a , nd f,lrthpp repre¬ 
amounts in various other places,wherea^in^ith* "f / or Iar K e 

Je U of Msft^^S„ a hL m SVeTf d ^ n ? • nd direCt 

fi5 n S r • stated 1 to *h ini 

info,.(ant and as usedin the Stratus"had* 1 deo . Ao ^ r nnd not a ,lis ‘ 
the falsity of this renresentPtinl* . sterilizing property and 

tieed upon hin P coneiinin"l the pro ^ ess of the deceits prae- 
Hghts thereunder? thealieidoC tX • P h*° f ^ patpn,S and 
the proserilied non-u«cr of Chief f^l * • * v g ^ ts , to " se thp samp - 

of aromoform as " dirinfecSt a^ nof , Wy,p,,pr and . thp «» 
principal deceiver and chief • nierelj as a deodorizer, the 
ton. (hat K,Sh1 L P " nsp J rator : «’ as /he defendant Middle- 

: "1§ISP§§e 

of money which the complainant washed ^dvaTe^ ^ 

that the books, papers, documents and records from which the f I ’ 
can be ascertained passed into the possession of the =aid Middlltnn 
when he dropped the complainant fJom the board of dSctoi oft 
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American Automatic Disinfectant Company, and that an examina¬ 
tion thereof is indispensable to enable anyone to unravel the com¬ 
plications of facts bearing upon the question of the frauds alleged 
against the defendants. 

VI. The complainant further avers that while from such careful 
investigations as he has been able to make, with the evidence accessi¬ 
ble to him, he has l>een led to ladieve and continues to believe the 
truth of all the foregoing averments and those of the original bill 
of complaint, and that the defendant Middleton has been guilty of 
such frauds and fraudulent represen tat ions as made him personally 
liable to the complainant for all his advancements, payments and 
losses in connection with the purchase of said patents and rights 
thereunder yet the complainant was not and is not sufficiently sure 
of the facts to make him willing to begin an action at law and in¬ 
voke a trial by jury; wherefore he determined to seek fur- 
20 ther enlightenment by means of disclosures to be required of 
the defendants Middleton, Black more and Orr. 

YIT. The complainant avers that he was duly advised by counsel 
whom he consulted that being in doubt whether the facts known to 
him would give him a complete right of action, based upon the al¬ 
leged frauds committed bv the defendants, and realizing that such 
facts and others connected therewith were complicated and ascer¬ 
tainable only from an examination of books and papers in the pos¬ 
session of the defendants, and by disclosures as aforesaid, therefore 
he was entitled to the assistance of a court of equity to obtain a dis¬ 
closure by the defendants, in due course, of all pertinent facts and to 
obtain access to such books and papers ami make an examination 
thereof, and entitled after and in connection with such disclosure and 
examination to have a full and accurate accounting made by the. de¬ 
fendant?- concerning all complicated and fraudulent transactions 
which might l>e disclosed, wherefore the complainant brought the 
original bill of complaint and now files this amendment thereof by 
wav of addition thereto. 


VTII. The complainant in further pursuance of the discovery by 
him in Section 20 of his original bill declared to be necessary in 
order to enable him to prosecute his case asks that as to the defend¬ 
ants the Court will order that they, upon their several and respective 
Corporal oaths, and according to the l>est and utmost of their 
21 several and respective knowledge, remembrance, informa¬ 
tion. and l>elief may make full. true, direct and perfect answer 
to the several interrogatories hereinafter stated and numbered as 
follows: 

1. Whether the defendant Middleton in procuring the issue of the 
Black more patents or either of them sold to Curriden. or his firm, or 
anv agent of either, sought the aid of Professor Tlarvev 

, 

2. When and by whom the certificate of Professor W iley men¬ 
tioned in the bill was first brought to bis attention and under what 
circumstances? 

Whether he gave or caused to be given to the complainant a 
copv of the Wiley certificate? 
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^Whether at the time of the sale to Curriden he knew that the 
\n ,'h C “i r f‘ Ut€d "f t0 ‘j*« «uid but solely to the apparatus® 

where dki t tl2Z7 ° riginal ° f that is 'i 

6. \\ hether he told the delendant Orr or any person that VVilevV 
when and where^ “ connection with the certificate, and ifso 

h ? *°H t,le complainant at any time that the VVilev 
eeitificate related solely to the apparatus and not to the fluid’ If 
so when and where? • 11 

8. Whether he or his firm gave any aid in securing the issue of the 
patents or either of them from the Patent Office’ 

9. hether he first had his attention called to the patents or either 

e i“ °."lii a ^ ter 'bey' vere issued; and whether then by the 
defendant Blackniore; if not by Blackniore by whom ? 

• u . . 10 - hether as agent for Blackniore or Orr or the parties 
in Baltimore he ever made effort to secure a purchaser previous^ the 
sale to Curriden and Crandall; if so with whom and wha were the 
terms of anv negotiations? lne 

,, U - Whether his books or the books of his patent-law firm show 
the sale of the patents to Curriden and Crandall, and if so whether 
h ,! ,, l lo 1 l an inspection thereof by the complainant’s counsel’ 

, "■ '' hether lie knows and will furnish the names and present ad- 

ii ^- Ba ^ t “ nore l>arties holding all the selling rights outside 
of the District °f Columbia under the Blackniore patents at the time 
he sold them to Cumdeii and whether he will furnish the names and 

actio 6 "? n< < reS '‘ U ° f “ Wh ° " ere a!Sfi °ciated with him in the trans- 

13. Whether lie was present at the meetings of the stockholders 

1906 6 an!1 1 To 0 * 7 ° Au j°" latlc Disinfectant Company held in the years 
1906 and 1907, and if so whether he voted at either meeting for 

directors, stating the number of shares then standing in his name 
and the number he the!) voted on 9 8 name 

• 14 a 0 "' T T' y shares of stock of th e company are now outstand 

ng, and in whose name, and what changes if any in ownershiphas 
taken place since the beginning of the present suit? And how manv 

23 ffigTn hkname’ 6 ^ ° W " S in addition t0 those 
the defendant^Wackmore 

concerning the sale thereof or of any rights thereunder if £ wi ? th 
whom and what were the terms of said agreements and what 
tions if anj of the proceeds of such sales were to be paid to him for 
h,s own use and benefit? If any such agreements are in writing 
where and in whose possession are they? nn ^ 

Jf- Whether he has at any time received for himself money or 
other things of value in connection with the sales to Curriden of 
he nforestud patents and nghts thereunder and with the organira’ 
tion and business of said company, either personally or as an agent 
or attorney, giving dates and amounts? ' gem 

17. Whether he or his firm ever received an offer of $5000 for 
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rights under the Blaekmore patents for the Cities of Minneapolis 
and St. Paul; and whether he ever had any knowledge of such an 
otter to any person or any offer for these rights. If any such offer 
was made in writing where is it now to l>e seen and what arc the 

names and residences of the parties? . 

18. Whether he has knowledge of any sales of rights or of anv in¬ 
terest in the American Automatic Disinfectant Company since Cur- 
riden was dropped from it< hoard, and if so to whom such sales were 
made and the terms of the transaction and if the books of the com¬ 
pany show such transaction or negotiations to that result will 
*24 he cause them to he left in the hands of the Clerk of this 
Court for the inspection of the complainant with liberty for 
him. his attorney or agents to take copies thereof or extracts there- 

froi ii 

19* Whether he had caused to be made any tests of the tluul or of 
the apparatus before the sale was made by him as agent to Curnden 

and Crandall; if so when and by whom ? . . . 

20. Whether he ever learned at any time ot any bacteriological 
tests of aromoform made by any public health officer or by any well 
known chemist, and if so when, by whom, and with what result. 

21. Whether a certain description of the apparatus and aromo¬ 
form was ever brought to his attention and if **> when, the < e- 

scription being as follows: . . . , , 

**\n attractive transparent chandler with a nickel-plated cap oi 

top ' which is attached to the down-pipe through which the water 
pa4< from the flushing tank to the closet bowl or urinal beneath. 
In the transparent chamber is placed Aromoforin—a disinfecting, 
sterilizing germicide. Every flushing action has the effect of draw¬ 
ing air through the Aromoform. In it* passage the air is thoroughly 
iinpregnated with the disinfecting quality and odor of the material, 
it thence passes into the down-pipe, where it areates the flush *"8 
water and as this water is discharged into the bowl the room is di - 
infected and deodorized, while the water in the bowl is thoroughly 

sterilized. Wlx^tlier he had knowledge of bacteriological tests 
0=1 made bv Dr. E. G. Seibert, a chemist of this City, of aromo¬ 
form. and of the apparatus, this under the liistniction and 
with the assistance of the defendant Blaekmore; and whether he ever 
made effort to learn the result of the tests made by Dr. Seibert. 

.>■> whether he opposed the making of tests by Dr. Seibert of 
aromoform and if so for what reason did he deem any tests beyond 
he certificate of Dr. Wiley necessary? And whether he ever made 
offort to learn of the result of the tests made by Dr. Seibert 

24 Whether he has seen the defendant Blaekmore since the fi l g 

of this suit and if so when and where? 

95 Whether the defendant Blaekmore owed lnm or his firm any¬ 
thing at the time the patents were sold to Curnden and Crandall, 

how much ami for what? . _ .... 

26 Whether he has seen the defendant Orr since the filing of this 

unit and if so when and where. ... , .. 

27 Whether he was in any wise connected with the transaction 
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-¥2 z der the 

nee ted and if as agent, for whom? ldeU alld > lf 80 > how <*>«»- 

28. \\ hether he advised the defendant Orr t i 
in the enterprise 9 ueienclant Orr to become interested 

UiKh follow, both inclusive, and he prays that said defendant 
>n; ' 1 V"°T ,na >’ ¥ rec iuire<l to specially answer 

certificate 'described in the m^LTh^h ^ Pr ° f V W % *«" 

"‘r \ f r " h ha i‘ S’w!.-i 

sold to CuS™ p“,^i ei ,o e, ;no T*t by him an<l 
Middleton or the firm ofThieh hj il a meX“ if not wh ^^" 1 
was his attorney before the Patent Office 9 ’ ^ an ‘ V ’ 

ed|e i^the^oT SiTna'tented^"^"’/'^ brought *° his knowl- 

{l en and by whom the Blackmore apparatus or fluid 

Sng?' 0n ' <l atl0n '° pr00eed und did proceed in the be- 
33. \X hether he had knowledge of the Wvlie pprtifi™** o -t 

±t siissr*' " fi “ » fii -»"»“«'».«' i 

r-* a »» 

the Board; if so who were the parties wha, «ZT ‘ r ° pped from 

upon the payments made, if any, and whether or no^th^defeS', 
Mnldleton had knowledge of these negotiations? 

lA. Ihe complainant informs the court that the orioinnl Kill l 
never been served upon the defendants BlUm^Tn^ Orr lhlT 

;rXun«n1ta/'S,"kS bi " ™ «*?■ 

"t s f' i» h-«»; as .ran m 

i .ii ™ le C0,T1 P^ ain ant also informs the court that nftnr tK • • . 

bill was prepared and before it was filed an Amem^rf AAShS™ 

between the complainant and the defendant Middleton 

signed on the 23rd dav of December long™ 1• d]le ? n L was duI .v 

in controversy between them nnd^r 9 K* covenn g the matters 

was to be appointed ? bv ° n , e arbitrator 

.y cavil parn and the two were to se eet a third 

3—2298a ’ 
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and the complainant duly appointed Mr. Hannis Taylor and 
2<S the defendant Middleton appointed Mr. E. Beverly Slater, 
but the two have not been able to agree upon the third arbi¬ 
trator. 

Wherefore the complainant now prays this court in this proceed¬ 
ing to take jurisdiction of the Agreement of Arbitration and to ap- 
I>oint the third arbitrator therein. 

And for the relief specially prayed in said original bill and also 
for general relief as therein praved. 

SAMUEL W. CURRIDEN, 

Complainant. 

LORENZO A. BAILEY. 

WM. E. CHANDLER, 

Counsel for Complainant. 

District ok Columbia, ss: 

I, Samuel W. Curriden, do solemnly swear that I have read the 
foregoing amendment to the original bill of complaint by me sub¬ 
scribed and know the contents thereof; that th$ facts therein stated 
upon my personal knowledge are true and those therein stated upon 
information and belief 1 believe to be true. 

SAMUEL W. CURRIDEN. 

Subscribed and sworn to before me this 23d dav of December 
A. D. 1910. 

[seal. | GEORGE H. CAMPBELL, 

Notary Public , D. C. 

29 Demurrer to Amended Bill of Complaint. 

Filed December 30, 1910. 

******* 

The demurrer of Frank L. Middleton, the defendant, to the 
amended bill of complaint filed herein by Samuel W. Curriden, on 
to-wit, the 24th day of December, A. D., 1910, and the defendant, 
Frank L. Middleton, bv protestation not confessing nor acknowledg 
ing all, or any of the matters and things in said amended bill con¬ 
tained to be true in manner and form as the same are set forth 
therein, doth demur thereto, and for causes for demurrer show:_ 

1. That the complainant hath not in said amended bill stated such 
a case as doth or ought to entitle him to any such relief as is thereby 
sought and prayed for from or against this defendant. 

2. Because the allegations in said amended bill set forth on their 
face establish the fact that if the complainant hath any right of action 
at all against this defendant, it is not such a right of action as is en- 
foreible in a Court of Equity. 

3. That the complainant' in said amended bill has improperly 
conceived the forum in which he seeks to have enforced against this 
defendant, the said alleged cause of action being cognizable if at all 

m a Court of Law. ’ 
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4. Beeau.«e the allegations in said amended bill establish that the 
complainant has lost whatever remedy he may have had against this 
_ defendant because of laches. 

•‘to 5. Because the allegations in said amended bill establish 
that the complainant has lost whatever remedy he mav have 
had against this defendant because said claim is completely barred 

set forth ’' " 0 <>f L,n,,tat,on * applicable to the alleged claim therein 

•.lllLwr 1 ^ 'lie allegations in said amended bill disclose that the 
alleged fraud and misrepresentations of the defendant .lid not mis- 

amended " h . 0 ’ as . Wll > appear from a perusal of said 

’, ? d L • ’ f',‘ W, h th ! s defendant equal means of knowledge of 
alljhe affairs of the American Automatic Disinfectant Company 

.. Because the allegations m said amended bill fail to set forth in 

ZZX ' SUCh m X ° f fra,,<1 defendants" to 

icquire mm to make answer thereto. 

■ ^ Because all the allegations in said amended bill are so vamie 
indefinite and inconclusive as to make it impossible for this defend’ 
ant to make proper answer thereto deten.l- 

Wherefore and for other good causes of demurrer in said amended 

col!ino]'lod 'i P< "?. ,S def "i d »" t P«y judgment, whether heTall I* 

nmrred to as aforS. f " r,her ° r °' her an ' i " < ' r *° SHoh P etitio1 * **- 

E. HTLTON JACKSON. 
Attorney for Defendant Frank L. Middleton. 

” Attorneys for 

•non thoreefter ns counsel mny te convcnientlv he.ir.1 ° A * M ' ° r 

E. HTLTON JACKSON, 

Attorney for Defendant Frank L. Middleton. 

Opinion of the Court. 

Tiled February 20, 1911. 


, r P1 ha> >een ^ ear( ^ «P°» demurrer to the bill as now 
intended. ? l he 1 r ® 11 wa«a demurrer to the original bill which was Sus¬ 
tained and the bill adjudged insufficient. Thereupon with leave nf 
court the plaintiff filed amendments, and the present demurreHs to 

Iw A aV 'T am f nded , Broadly stated, the plaintiff’s claim is 
ihat the defendants have deprived him of his property bv fraud and 

deceit, and should be ordered to restore to him the amounts of money 
he has paid out by reason thereof, and should be required to make 
a full disclosure touching all matters charged in the bill. The only 
decree sought is a money decree. The principal objection made to 
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the bill under the demurrer is that the case as set forth in the 

32 hill is a proper case for an action at law for deceit, where full 
relief can he had. and that consequently there is no ground 

for the jurisdiction of a court of equity. 

The original bill sets out that in the year 1904, and for many 
years prior thereto, a personal friendship had existed between the 
plaintiff and the defendant Middleton; that Middleton was a patent 
attorney in active practice; that plaintiff was engaged in various 
other business affairs and had accumulated some Thirty-five thou¬ 
sand dollars, and had ample financial credit. That these facts were 
known to Middleton; that the plaintiff had entire confidence in 
Middleton’s loyalty as a friend and in his knowledge and skill as an 
attorney; that in October 1904. Middleton, through one Orr. another 
nf the defendants, who was then a stranger to the plaintiff, brought 
to the attention of the plaintiff, a certain fluid called Aromaform, 
and a certain apparatus intended as a disinfecting appliance in the 
use of said fluid, and made certain representations to the plaintiff 
touching the power and value of said fluid as a disinfectant, and 
touching the invention and patenting of said fluid and apparatus, 
and representing that Middleton was the agent of the owners of all 
the patents covering said fluid and apparatus, with power to make a 
-ale of the same and the rights thereunder, and representing that 
there had been various complications of ownership so that up to that 
moment it had been impossible to completely purchase said patent 
rights, and that now the opportunity to purchase the same should 
not l>e neglected. That further to engage the interest and 

33 confidence of the plaintiff. Middleton through Orr. exhibited 
to the plaintiff a copy of a certain letter, written and signed 

by Harvev W. Wiley, Chemist of the Agricultural Department of 
the United States, which is set out in the bill, and which is to the 
effect that he. the said Wiley, was using one of the apparatus and 
that four distinct and important results were thereby secured, from 
which said Wiley inferred and believed that the process was useful 
and simple, and one that could be easily introduced at a low rate 
into private houses and public buildings, and would be a great ben¬ 
efit. That at fir-t the plaintiff being distrustful by reason of his ig¬ 
norance and want of skill in such matters, declined to take any part 
in the enterprise, but that his objections were overcome by further 
representations of Middleton which are set out in the bill at con¬ 
siderable length, and which relate to the value of the fluid and ap¬ 
paratus. and the various advantages that would result from the 
enterprise. That yielding to the solicitations of Middleton, the plain¬ 
tiff and one Crandall, a friend of the plaintiff, agreed with Middle- 
ton to purchase all said rights, to be paid for, partly in cash and 
partly in stock of the company to be organized by them with a 
capital of Five hundred thousand dollars. That in pursuance of the 
agreement, the company was duly incorporated. That in the same 
month, plaintiff paid Middleton $1500., for which Middleton re¬ 
ceipted as agent, and thereafter the plaintiff paid further sums and 
gave lib notes, incurring an indebtedness of some forty thou- 

34 sand dollars in earning out said enterprise, and all such rights 
were transferred to said company. That thereafter the com- 
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n,? t,el " Pl f d 'i° engage in the b “Mness for which it had Wn 

atiSSrar?E*'-ssfitrsre 

!ta'pE(?J 'TviSr'"?' 1 

Bright ir., /! r ^ ' Crsmdall manager, and Middleton and 

(lie lne l l l - ’ fia ! < company. That efforts were made to increase 
the local business, when it was found that there had lieen a misren 

rose n tat ion by the defendants touching the number of machines m 
In 6 111 , ashington, and that many of those in use had lieen marie 
the subject of complaint for reasons that had been concealed from 

KvlSll! ""ri ^ nd r n " T 1 "" ,he suspicions being around 

•> these and other facte that came to his knowledge he made further 

investtgatmns. „nd found that the fluid and ajp^ratus were wort 

e.s for the uses proposed by the defendants. That as the result of 

le foregoing the plaintiff became sick and distressed and financially 

exhausted and resigned his office of treasurer. That Bright resigned 

MiddfeJn 611 )' IU " ' n resigned after another month. That 

fmm fheV^Tr £ rPS " ,e "' ! '" d caused the plaintiff to he dropped 
from the Board of Trustees, that thereafter Middleton became and 

ever since continued to be. the sole manager and controller of the 
company and all its assets and records. That in 1906 the plaintiff 
made an agreement, with the company through its trustees 
v "bicli he was to be released from his obligations, which 
were to be assumed by the eompanv. That the plaintiff has 
pei foi med his part of this contract. That the company being under 
the control of Middleton has failed to perform its part, leaving the 
obligations still outstanding against the plaintiff. That said obliga- 
Imns amount to about 19.000. That had the eompanv fulfilled Its 
agreement, the plaintiff’s losses would amount to about Thirty Thou¬ 
sand dollars, whereas now he is insolvent. That the corporation itself 

IZfjb ,n>IO,Ven, • The - hi " then ^capitulates the most sub- 
nte nlifft th f, "'^presentations claimed to have been made to the 
)da ntiff by the defendant, and avers that said certificate of Dr 

, 1 1 ', " a “ , ol ?! aln S d ,,pon condition that it should not be used 
publicly and therefore was of no value for business purposes; that 
Middleton was m fact interested in the patent rights and expected to 
receive a large part of any money that' might he realised by a sale 
thereof to the plaintiff, and that all the acts of the defendant recited 
in the bill were parts of a conspiracy to deceive and defraud him of 
which conspiracy the plaintiff and Crandall were the dupes and vie- 

TI T, , company itself was an agency for fraud in the bands 
of the defendants and especially in the hands of the defendant Mid- 
ifleton. That all the books and papers of the company are in the 
possession and control of Middleton, and that the great bulk of all 
papers at any time possessed bv the plaintiff were turned over to the 
defendants and cannot now be examined or produced bv the 
96 plaintiff and that it will be impossible for the plaintiff ade- 
quatelv to prove the wrongs and deceptions practiced upon 
him by the defendants without disclosure by them of facts within 
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their sole possession or of their servants and agents, pertinent to the 
subject matter of the bill. 

Hv his amendment the plaintiff makes more distinct and direct 
his averment that Middleton deceived him into believing that Mid¬ 
dleton had no ownership or interest in said property and patent 
rights, hut was merely acting as agent, whereas in fact he did have 
such an interest and received the various amounts specifically stated 
in the amendment from the money paid bv the plaintiff. It also 
makes more direct and pointed the charges as to various of the de¬ 
ceptions practiced upon the plaintiff by the defendant, whereby 
plaintiff was induced to go into the enterprise, but these are all of 
the same general nature as those stated in the bill. He further states 
“that while from such careful investigations as he has been able to 
make, with the evidence accessible to him, he has been led to be¬ 
lieve and continues to believe the truth of all the foregoing aver¬ 
ments and those of the original bill of complaint, and that the de¬ 
fendant Middleton has been guilty of such frauds and fraudulent 
representations as made him personally liable to the complainant 
for all his advancements, payments and losses in connection with 
the purchase of said patents and rights thereunder yet the com¬ 
plainant was not and is not sufficiently sure of the facts to make him 
willing to l>egin an action at law and invoke a trial by jury; 

37 wherefore he determined to seek further enlightenment by 
means of disclosures to l>e required of the defendants.” The 

plaintiff added the following: “The complainant avers that he was 
duly advised bv counsel whom he consulted that being in doubt 
whether the facts known to him would give him a complete right 
of action, based upon the alleged frauds committed by the defend¬ 
ants. and realizing that such facts and others connected therewith 
were complicated and ascertainable only from an examination of 
books and papers in the possession of the defendants, and by dis¬ 
closures as aforesaid, therefore he was entitled to the assistance of a 
court of equity to obtain a disclosure by the defendants, in due course, 
of all pertinent facts and to obtain access to such books and papers 
and make an examination thereof, and entitled after and in con¬ 
nection with such disclosure and examination to have a full and 
accurate accounting made by the defendants concerning all compli¬ 
cated and fraudulent transactions which might be disclosed, where¬ 
fore the complainant brought the original bill of complaint and now 
files this amendment thereof by way of addition thereto.” 

No service has ever been made upon defendants Rlackmore and 
Or. and they are not before the court. The demurrer, is inter- 
PommI bv the defendant Middleton and the bill is to be considered as 

bill against him. Tt should be ol>served at the outset that the only 
relief sought is a money decree making the plaintiff whole for what 
he has expended in reliance upon the false representations of the de¬ 
fendants. and as incidental thereto, a so-called discovery. Tt I 

38 is not alleged that there is any property existing at present 
which represents the moneys paid by the plaintiff. No effort 

is made to impress any property with a trust, or to require the de¬ 
fendants to state what has been done with the money received by 
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them. Most of the money, it appears, was paid to others than the 
defendants. It appears that the plaintiff is still the owner of some 
three hundred shares of the stock of the corporation. No re-cission 
of any contract is demanded, no offer is made to turn over said 
stock, all that the plaintiff desires in the form of a final decree is 
money to make good the damage he has sustained. For this has he 
not a full, adequate and complete remedy at law? The misrepre¬ 
sentations and circumstances set forth in the bill are all such as 
would be provable in an action at law, and of course there a money 
judgment **>uld be obtained. There was no trust relation between 
tne plaintiff and the defendant, in the sense in which those words 
are used in equity, as the basis for relief, and there was no confiden¬ 
tial relation in the technical sense w’hich would throw’ upon the de- 
fendantr, or either of them, the burden of proof. The plaintiff and 
^ d |®ton were close personal and social friends, but it is not alleged 
txiat- Middleton had ever acted as attorney for the plaintiff, or had 
ever been his confidential adviser in business matters. It is true there 
is an allegation that Middleton in fact had a financial and property 
interest in the patent rights which were the subject of the sale, and 
t le amendment to the bill makes this allegation more positive and 
S ? eC u c. ^ alleged that Middleton himself received a part 
dy of the proceeds of the sale moving from the plaintiff. It is 
also alleged that he represented to the plaintiff that he had no 
such interest, but was only an agent for making the sale. It is fur¬ 
ther alleged that he induced the plaintiff to purchase a part of the in¬ 
vention and the rights thereunder with a view to their both becom¬ 
ing inteie>ted in a corporation that should take over said invention 
and rights and exploit them,—not that they should form a partner¬ 
ship for that purpose, but that each should take a part of the stock. 
These are the only allegations which appear to the court to furnish 
anything like a ground for interference by a court of equity, in dis¬ 
tinction from a ground which would afford the basis for an action at 
law ; but upon careful analysis these seem to be insufficient to give 
equity jurisdiction. Relief is not sought upon the ground of a part¬ 
nership. No accounting is sought of Middleton as a partner. No 
partnership relation is alleged to exist between them. The allegations 
just referred to are made in order to show one part of the deception 
that was practiced upon the plaintiff. In this respect the case is 
very much like Tyler v. Moses, 13 App. D. C. 428, and indeed in 
other respects the cases are remarkably similar. In that case there 
was an answer and proofs were taken, and the court held that it was 
too late, after that, to raise the question of jurisdiction, but said that 
aside from the question of partnership involved in that case, the ob¬ 
jection would have been fatal if it had been taken, as this has been, 
upon the threshold. In the Tyler v. Moses case also the de^ 
40 fendant had posed as having no interest in the sale of the 
stock except by virtue of an option, whereas he was in fact 
the real ow ner of a part of it. Yet that fact was thought not to alter 
the case so far as the jurisdiction of equity w’as concerned. The 
court considered it as falling within Buzard v. Houston, 119 U. S. 
347, except for the allegation of partnership. Buzard v. Houston is a 
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stroii K authority for the proposition that where Uie only relief sought 
is a money decree for damages occasioned by fraud and deceit, the 
reinedv at law is adequate and exclusive. That authority is of course 
binding upon this court, and it is not necessary to pursue this line 
of reasoning further. But it is urged that in the case at bar, the cir¬ 
cumstances of fraud are so complicated as to make the case an ex¬ 
ception to that rule. No authority is cited that supports this propo¬ 
sition. and in fact the allegations of fraud are not especially co'itpli- 
ruted The msirepresentations and circumstances are distinctly set 
forth' in the bill, and they are only such as might in their nature be 
proved bv proper evidence in a court ol law. There are many gen¬ 
eral allegations of fraud, to Ire sure, but general allegations of this 
nature are not effectual further than they are supported by specific 
averments touching the facts which are conceived by the pleader to 
constitute the fraud, and those averments have been recited and com¬ 
mented upon already. United States v. lie Moines etc. Co., 142 U. S. 
r»44; 16 Cyc. 231, and cases cited. 

41 Furthermore, it is strongly urged that the bill seeks a 

discoverv. 'The answer made to this is, first, that such dis¬ 
covert- as is asked for. is only incidental to such relief as might be 
had at law and is for that reason an insufficient ground; and in the 
next place, that a statute now existing enables the plaintiff to secure 
all' (|,e discovery he is asking for by proper process at law. Code 
Sec 1072 There seems to be some conflict in the authorities touch¬ 
ing the first of these propositions, but touching the second proposi- 
ti.m the later cases, particularly those in the Supreme Court of the 
United States, seem to be with the defendant. Courts of equity are 
not inclined to maintain a bill merely for purposes of discovery at 
the pre-ent dav where the statutes have afforded ample means of 
procuring the evidence in an action at law; and this seems to be the 
-omul view of the matter. The defendant is entitled under the Con¬ 
stitution to a trial by jury of matters strictly cognizable at law In 
the present case the plaintiff himself states that he does not feel sure 
enough of his ground to institute an action at law, and for that very 
reason wishes to know what the defendant will say. This is an ad¬ 
mission that the present bill is an attempt to get the defendant com¬ 
mitted upon various questions of fact liefore instituting legal pro¬ 
ceedings, although the plaintiff does not pretend that lie is ignorant 
of anv of the matters of fact which he makes the basis of the bill. 
On the contrary he sets these facts forth with great particularity. 
There is apparently another reason why relief is sought in equity 
rather than'at law. The misrepresentations appear to have 
4-2 been manifest to the plaintiff as early as 1905, certainly as 
earlv as 1900 when he made an arrangement with the cor¬ 
poration to be relieved of his liability upon his obligations. This 
bill was not tiled until 1910. The period of limitations upon actions 
of tlii- nature is three years. Code Sec. 1265. The fact that the 
statute of limitations is a bar to a proceeding at law. esi>ecially when 
it also appears that the fraud was discovered more than three years 
before anv proceeding was begun, certainly cannot be relied upon as 
a ground for equitable jurisdiction. The court has given very care- 
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the case to the plaintiff* as" well "ai' t ^'the *fef °i ‘ he im P orta nce of 

wWeii charges'fra S ud , 'buT , it r ha’ C | a Th t ° "'n""" d"r^r^Tbill 

"P°.” whM ‘ S ~ S i ° ,^V.' le to discover any ground 
decisions which are undodhtedl,.' k- ll ™diction consistentlv with the 
Aecordinglv it is coSrc^. ^r" 8 , Up on thh <*"'«■ 
niurrer be sustained, and the bilTadT i ’ 0 '!’ . part 1 j, es thnt t,le de- 
ablmg the plaintiff to take the opinion lnSu 1 ? cient - thus en- 

‘ k*£ e of the proceedings. ^ ^ a PP e ^ at ^ court at this 

WENDRLT ' p - STAFFORD, .Wee. 

4 1 yv 

Decree Svrtaining Demvrrer, &c. 

Filed Fehruarv 24. 1911 

* * * * * * 

ffrf 24°t* of'CeXirrJ’T^^ hm «<* 

d.e defendant. Frank T. Middleton filed 1 ^ 0 -' 1 "' 1 th ? demnrrer of 
Feceinher. A. D. 1010. and after a^ime^T'" ° n tl,e 30 dnv «f 
snective parties hereto and , 1 ,,,. aliment by counsel for the re 
24 day of Februan consulcration l, y the Court, it is this 

tl>at the demurrer be. and the2me"?hwhv ° rde, : ed a "d decreed. 

nniended be and the same is hS that " M bil1 « 

B.v Order of the Court: ’ 1 with costs. 

WENDELT, P. STAFFORD. .Wee. 

Order Alio,ring Appeal and FMr)g ^ 

^'led March 17 1911 

* * * * * ' * 

now here hTopenVourt^otes an apnea* toTl 'c'"" ff ]' y his attornev 
District of Columbia. S!, r °J ,r t Appeals of the 

WENDELT. p/stIfWd 1 ?!^. 

Memorandvm. 

March 18, 1011,__R on(] on appea] fnr $10f) !)pproved 

Onlerfor Transcript of Record on Appeal. 

Filed April 7. 1911. 

******* 

-^AafSCff *83? 5r »■< ~< 

4—2293a lotiowing, viz (1) Original Bill, 
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(2) Demurrer filed May 3, 1910, (3) Order of Nov. 18, 1910 sus¬ 
taining demurrer &c., (4) Amendment of Bill (5) Demurrer filed 
Dec. 30.1910, (6) Opinion filed Feb’y 20,1911, (7) Decree of Feb’v 
24, 1911. dismissing bill, <fec.,(8) Order filed March 17, 1911, fixing 
amount of appeal bond. <fcc. (9) Memo, showing filing of appeal 
bond. (10) This order. 

LORENZO A. BAILEY, 

Attorney for Plaintiff. 


45 Supreme Court of the District of Columbia. I 

United States of America, 

Dietriti of Columbia, 

T. John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
44. both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 29,257 in Equity, wherein 
Samuel W. Curriden, is Complainant and Frank L. Middleton, et al. 
are Defendants, as the same remains upon the files and of record in 

said Court. . 

In testimony whereof. 1 hereunto subscribe my name and affix the 
seal of said Court at the City of Washington, in said District, this 
3rd dav of Mav, 1911. 

[Seal Supreme Court of the District of Columbia.] ■ 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2293. Samuel W. Curriden. appellant, vs. Frank L. Middleton et al. 
Court of Appeals, District of Columbia. Filed May 3, 1911. Henry 
W. Hodges, clerk. 




























flmtrt of Appeals. fitBirw of (EolimUtta 

October Term, 1911. 


No. 2293. 


SAMUEL W. CLRRIDEN, Appellant, 

vs. 

FRANK L. MIDDLETON, et al. 


brief and argument of counsel for 

APPELLANT. 


In the Supreme Court of the District of Columbia, in 
equity, this cause was heard upon amended bill of com¬ 
plaint and demurrer thereto, whereupon that Court by final 
decree, accompanied by a written opinion filed, sustained 
the demurrer and dismissed the amended bill with costs, 
from which decree the plaintiff prosecutes this appeal and, 

as the grounds of his appeal, says he is advised that the 
Court below erred as follows : 

1. In holding (Rec., 24) that the statutory provision in 
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Sec. 1072 of the Code D. C. supersedes or curtails the 
right to discovery in equity. 

2. In holding that the plaintiff’s remedy at law is ade¬ 
quate and exclusive. 

3. In sustaining the demurrer and in dismissing the 
amended bill. 


ARGUMENT. POINTS AND AUTHORITIES. 

The Court below appears to base its decision upon its 
view of the decision in Buzard vs. Houston, 119 L. S., 347, 
which view is thus stated in the opinion (Rec., 23, 24) : 
“Buzard vs. Houston is a strong authority for the proposi¬ 
tion that where the only relief sought is a money decree 
for damages occasioned by fraud and deceit, the remedy at 
law is adequate and exclusive.” 

That proposition is clearly erroneous in the light of the 
later decision in Tyler vs. Savage. 143 L. S., 79; 36 L. Ed., 
82, 88, 89, where the only relief sought was a “money 
decree for damages occasioned by fraud and deceit, and 
the Court awarded relief by just such a decree because, by 
reason of the circumstances of the case, the remedy at law 
was not adequate and exclusive. The Court, in pointing 
out the difference between that case and the case of Buzard 
vs. Houston, indicated that the question of equitable juris¬ 
diction turned on the nature and circumstances of the 
case and not on the particular nature of the relief or the 
form of the decree sought. 

The case at bar is wholly unlike Buzard vs. Houston. 
In that case, by deceit, the defendant induced the plaintiffs 
to cancel their agreement with defendant and to accept in 
lieu thereof an assignment from him of his contract with 
an insolvent third party. There appeared to be no com¬ 
plicated scheme of fraud, no need of discovery, and no cir¬ 
cumstances making it more difficult for the plaintiff to 


proceed at law than in equity and the Court found the 
legal remedy was “plain, adequate and complete;” yet that 

decision was not unanimous. See the dissenting opinion of 
Mr. Justice Bradley. 

In Tyler vs. Savage (supra), Tyler had by misrepresen¬ 
tation and fraud induced the plaintiff below to invest 
$10,000 in the worthless stock of the corporation of which 
Tyler was president, and in order to make out her case she 
called on him to answer specific interrogatories just as was 
done in the case at bar. The decree held Tyler individ¬ 
ually liable for the $10,000, and required him to pay it to 
the plaintiff with interest. 

lhat case and the case at bar are alike in all particulars 
bearing on the question of equitable jurisdiction. Even 
with the aid of the Code D. C., Sec. 1072, the plaintiff 
would not have a “plain, adequate and complete” remedy at 
law. The case is not one for trial by jury where technical 
objections and impromptu rulings may exclude testimony 
as to facts and circumstances which in the trained mind 
of the chancellor would be proper material for considera¬ 
tion. On the other hand it is one in wfiich complete jus¬ 
tice may be obtained only in a court of conscience, where 
the defendant is required to answer fully under oath to the 
plaintiff s allegations and specific interrogatories, and where 
the chancellor may hear and consider all the testimony 
which the plaintiff may adduce, and may mould the decree 
in accordance with all the facts established by the proofs. 

If the plaintiff sue at law, the burden of proof is on 
him to the end. In equity the defendant would be bur¬ 
dened to show that he had not abused the confidence of the 
plaintiff. 

Upon the whole record, containing the pleadings, decree, 
and written opinion filed, the decree was erroneous and 
should be reversed. It should at least have been made, if 
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at all. without prejudice to plaintiff's right to sue at law, 
as stated in Buzard vs. Houston, supra. But it seems to 
be. upon the main question of jurisdiction, directly contrary 
to Tyler vs. Savage, supra, and a departure from the well 
established principles upon which depends the very exist¬ 
ence of the equity court. 

Respectfully submitted, 

WM. E. CHANDLER, 

Counsel for Appellant. 
LORENZO A. BAILEY, 
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OCTOBER TERM, 1911 . 


No. 2293. 


SAMI EL \\. CURRIDEN, Appellant, 


vs. 


FRANK L. MIDDLETON ET AL, App 


ELLEES. 


BRIEF ON BEHALF OF APPELLEE. 


Statement of the Case. 

The appellant in his brief has so utterly failed to apprise 
the court of the facts as disclosed by the record that this 
duty devolves upon the appellee. The opinion of Mr 
Justice Stafford, who heard the case below, gives the facts 
so clearly and succinctly that the appellee adopts this state- 
ment without reservation (R., 19-23). 

lb 
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“This case has been hedrd upon demurrer to the 
hill a s now amended. There was a demurrer to the 
original hill which was sustained and the hill ad¬ 
judged insuflicient. Thereupon, with leave of court, 
the plaintiff filed amendments, and the present de¬ 
murrer is to the hill as thus amended. Broadly 

%/ 

stated, the plaintiff s claim is that the defendants have 
deprived him of his property by fraud and deceit, 
and should he ordered to restore to him the amounts 
of money he has paid out hv reason thereof, and 
should he required t<> make a full disclosure touching 
all matters charged in the hill. The only decree 
sought is a money decree. The principal objection 
made to the hill under tin* demurrer is that the case 
as set forth in the hill i> a proper case for an action 
at law for deceit, where full relief can be had, and 
that consequently there is no ground for the jurisdic¬ 
tion of a court of equity. 

“The original bill sets out that in the year 1904, 
and for many years prior thereto, a personal friend¬ 
ship had existed between the plaintiff and the de¬ 
fendant Middleton; that Middleton was a patent at¬ 
torney in active practice; that plaintiff was engaged 
in various other business affairs and had accumulated 
some thirty-five thousand dollars, and had ample 
financial credit. That these facts were known to Mid¬ 
dleton ; that the plaintiff had entire confidence in 
Middleton s loyalty a> a friend and in his knowledge 
and skill as an attorney; that in October 1904. Mid¬ 
dleton. through one Orr. another of the defendants, 
who was then a stranger to the plaintiff, brought to 
the attention of the plaintiff, a certain fluid called 
aromaform. and a certain apparatus intended as a dis¬ 
infecting appliance in the use of said fluid, and made 
certain representations to the plaintiff touching the 
power ami value of said fluid as a disinfectant, and 
touching the invention and patenting of said fluid 
and apparatus, and representing that Middleton was 
the agent of the owners of all the patents covering 
said fluid and apparatus, with power to make a sale 
of the same and tlie rights thereunder, and represent¬ 
ing that there had been various complications of 
ownership so that up to that moment it had been 
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impossible to completely purchase said patent rights 
ami that now the opportunity to purchase the same 
should not he neglected. That further to engage the 
interest and confidence of the plaintiff, Middleton 
through Orr. exhibited to the plaintiff a copy of a 
certain letter, written and signed by Ilarvev W. 
\'ley. chemist of the Agricultural Department of 
tlie 1 nited States, which is set out in the bill, and 
which is to the effect that he. the said Wiley was 
using one <>t the apparatus and that four distinct and 
"nportant results were thereby secured, from which 
said \\ tley inferred and believed that the process was 
iiselu and simple, and one that could he easily intro¬ 
duced at a low rate into private houses and public 
buildings, and would he a great benefit. That at first 
the plaintiff being distrustful bv reason of Iris ig¬ 
norance and want of skill in such matters declined 
to take any part in the enterprise, but that his ob¬ 
jections were overcome by further representations of 
Middleton which arc set out in the bill at considerable 
length, and which relate to the value of the fluid and 
apparatus, and the various advantages that would re- 
sult from the enterprise. That yielding to the solici¬ 
tations of Middleton, the plaintiff and one Crandall 
a friend of the plaintiff, agreed with Middleton U, 
purchase all of said rights, to be paid for. partly in 
cash and partly in stock of the company to he organ¬ 
ized by them with a capital of five hundred thou¬ 
sand dollars. That in pursuance of the agreement 
the company was duly incorporated. That in the 
same month, plaintiff paid Middleton $1500., for 
wlrn-h Middleton receipted as agent, and thereafter 
the plaintiff paid further sums and gave his note, 
incurring an indebtedness of some forty thousand 
dollars m carrying out said enterprise, and all such 
rights were transferred to said company. That there¬ 
after the company attempted to engage in the busi¬ 
ness for which it had been created, namely, the man¬ 
ufacture and sale of the fluid and apparatus That 
a building was secured by lease and one Blackmore, 
the inventor of the fluid and apparatus, who is also 
a defendant, was put in charge of the laboratory. 
Ihat one Bright was made president, the plaintiff 
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treasurer, Crandall manager, and Middleton and 
Bright trustees. <»f said company. That efforts were 
made to increase the local business, when it was 
found that there had been a misrepresentation by 
the defendants touching the number of machines in 
use in Washington, and that many of those in use 
had been made the >uhject of complaint for reasons 
that had been concealed from plaintiff and Crandall. 
That the plaintiff's suspicions being aroused by these 
and other facts that came to lib knowledge, he made 
further investigations, and found that the fluid and 
apparatus were worthless for the uses proposed by 
the defendants. That as tin* result of the foregoing, 
the plaintiff became sick and distressed and finan¬ 
cially exhausted and resigned his office of treasurer. 
That Bright resigned as president, and that Crandall 
resigned after another month. That Middleton be¬ 
came president and caused the plaintiff to be dropped 
from the Board of Trustees, that thereafter Middle- 
ton became, and ever since continued to be. the sole 
manager and controller of the company and all its 
assets and records. 'That in 100f> the plaintiff made 
an agreement with the company through its trustees, 
by which he was to be released from his obligations, 
which were to he assumed by the company. That the 
plaintiff has performed his part of this contract. 
That the company being under the control of Middle- 
ton has failed to perform its part, leaving the obli¬ 
gations -till outstanding against the plaintiff. That 
said obligation- amount to about $13,000. That had 
the company fulfilled it- agreement, the plaintiff’s 
losses would amount to about thirty thousand dol¬ 
lar-. whereas now he i- insolvent. That the cor¬ 
poration itself i- hopelessly insolvent. The bill then 
recapitulates the most substantial of the misrepre¬ 
sentations claimed to have been made to the plaintiff 
by the defendant, and avers that said certificate of 
Hr. \\ iley was obtained upon condition that it should 
not be used publicly and therefore was of no value 
for business purposes; that Middleton was in fact in¬ 
terested in the patent rights and expected to receive 
a large part of any money that might be realized by 
a sale thereof to the plaintiff, and that all the acts 




of the defendant recited in the bill were parts of a 

conspiracy to deceive and defraud him, of which con- 

>pii«ic\ the plain till and ( randall were the dupes and 
victim?*. I hat the company itself was an agenev for 
tiaud in the hands of the defendants and especially 
in the hands of the defendant Middleton. That all 
the .hooks and papers of tlie company are in the pos- 
sossion and control of Middleton, and that the great 
hulk of all papers at any time possessed hv the plain- 
till weie turned over to the defendants and cannot 
now he examined or produced by the plaintiff and 
that it will he impossible for the plaintiff adequately 
to prove the wrongs and deceptions practiced upon 
lum 1>\ the defendants without disclosure by them 
<>f facts within their sole possession or of their serv¬ 
ants and agents, pertinent to the subject-matter of 
the hill. 

“By his amendment the plaintiff makes more dis¬ 
tinct and direct his averment that Middleton deceived 
'"l" into believing that Middleton had no owner¬ 
ship or interest in said property and patent rights 
,.i; ] VJIS n,erel . v acting as agent, whereas in fact lie 
did have such an interest and received the various 
amounts specifically stated in the amendment from 
tl«c money paid by the plaintiff. It also makes more 
dneet and pointed the charges as to various of the 
deceptions practiced upon the plaintiff hv the defend¬ 
ant. whereby plaintiff was induced to* go into the 
enterprise hut these are all of the same general 
njitiire as those stated in the hill. He further states 
that while from su hecareful investigations as he has 
been able to make, with the evidence accessible to 
uni. he has been led to l>elieve and continues to be- 
hevc the truth of all the foregoing averments and 
those of the original bill of complaint, and that the 
defendant Middleton has been guilty of such frauds 
and fraudulent representations as made him per¬ 
sona ly liable to the complainant for all his advance¬ 
ments, payments and losses in connection with the 
purchase of said patents and rights thereunder yet 
the complamant was not and is not sufficiently sure 
of the facts to make him willing to begin an action 
at law and invoke a trial by jury; wherefore he de- 
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terniine«l to seek further enlightenment hy means of 
disclosures to be required of the defendants.’ The 
plaintiff added tlie following: ’The complainant 
avers that lie was duly advised hy counsel whom he 
con.-iilted that being in douht whether the facts 
known to him would give him a complete right of 
action, based upon the alleged frauds committed hy 
the defendants, and realizing that such facts and 
others connected therewith were complicated and 
ascertainable only from an examination of hooks and 
papers in the po-ses-ion of the defendants, and hv 
disclosures as aforesaid, therefore he was entitled to 
the assistance of a court of equity to obtain a dis¬ 
closure hv the defendants, in due course, of all perti¬ 
nent facts and to obtain access to such hooks and 
papers and make an examination thereof, and en¬ 
titled after and in connection with such disclosure 
and examination to have a full and accurate account¬ 
ing made hy tin* defendants concerning all compli¬ 
cated and fraudulent transactions which might he 
disclosed, wherefore the complainant brought the 
original hill of complaint and now files this amend¬ 
ment thereof hv way of addition thereto.’ 

“No service has ever been made upon defendants 
Idaekmore and Orr. and they are not before the 
court. 1 he demurrer is interposed hy the defendant 
Middleton and tin* hill is to he considered as a hill 
against him. It should be observed at the outset 
that the only relief sought i- a money decree making 
the plaint ill whole for what he has expended in re¬ 
liance upon tin* false representations of the defend¬ 
ants. and as incidental thereto, a so-called discovery. 
It is not alleged that there is any property existing 
at present which represents the moneys paid by the 
plaintifl. No effort is made to impress anv property 
with a trust, or to require the defendants to state 
what has been done with the money received bv 
them. Most of the money, it appears, was paid to 
others than the defendants. It appears that the 
plaintiff is still the owner of some three hundred 
shares of the stock of the corporation. No rescission 
of any contract is demanded, no offer is made to turn 
over said stock; all that the plaintiff desires in the 
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form of a final decree is money to make good the 
damage he has sustained.” 


I. 


Adequate Remedy at Law. 

Analysis of ibis bill, therefore, discloses that it is tiled 
to recover damages growing out of alleged fraudulent mis- 
representations made by the defendant Middleton and in¬ 
cidentally seeks a discovery from him in respect of these 
misrepresentations. 

The hill should not he permitted to stand in either case; 
hrst, because the plaintiff has a plain and adequate remedy 
at law, and, secondly, because as a hill of discovery merely 
it cannot stand, the information sought to l>c obtained 

then In being equally available under ordinary legal process 
in an action at law. 

It is manifest from a perusal of the hill that if the plain- 
till should he ordered by this court to he reinstated in all his 
iight> growing out of the alleged fraudulent misrepresenta¬ 
tions of the defendant Middleton, the only relief he could 
ha\e in this suit would he a decree for damages to he as¬ 
sessed by the same rules as in an action at law. 


I he died of the provisions of the Judiciary Act 
a> often stated hy this court, is that whenever a court 
, ' aw ls competent to take cognizance of a right and 
lias power to proceed to a judgment which affords a 
plain, adequate and complete remedy, without the 
n, d °f ;l (0,, rt of equity, the plaintiff must proceed 
•it law. because the defendant has a constitutional 
right to a trial hv jury. 

Huzard ri. Houston, 110 U. S., 351. 


In case of fraud or mistake a court of the United 
. tates will not sustain a hill in equity to obtain only 
a decree for the payment of money hy way of dam¬ 
ages, when the like amount can be recovered at law 
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in an action sounding in tort or for money had and 
received. 

lb., 352. 

Parkersburg vs. Brown, 106 U. S., 487, 500. 
Ambler vs. Chateau, 107 U. S., 586. 

Litchfield vs. Ballow. 114 U. S., 100. 

‘‘Equity has no jurisdiction in a case of a mere 
claim for damages for a fraudulent misrepresentation. 
Story E(j. Juris., vol. 2. p. 122. 


“ flie only case in which a court of equity would 
interpose to award damages is where there is no 
remedy at law or as incidental to some other relief 
as in case of specific performance. 


Ib., 128. 

"It. as is more than once distinctly alleged, the 
object ot the >uit is to recover damages for an unlaw¬ 
ful and iraudulent conspiracy to cheat Ambler out 
ot bis interests in the original invention which is the 
subject-matter ot the controversy, the remedy is 
clearly at law. and not in equity. 

Ambler vs. Chateau. P>7 I\ S.. 590. 


"The inert* assertion of an equity will not sustain 
a bill, but the case stated must show sufficient equity 
by the allegation of facts to satisfy the court that 
there is sufficient equitable (‘lenient involved that can¬ 
not be availed of at law. 

Pechstein vs. Smith. 14 App. P. C.. 27. 

"It is the duty of a court of equity to recognize its 
want of jurisdiction and give effect to it. even though 
tht‘ question be not raised in the pleading or argu¬ 
ment. 

Dewey Hotel Co. vs. V. S. Electric Light Co., 
7 App. P. C., 356. 

Thompson vs. Hy. Co.. 6 Wall., 134. 

"It i< a settled principle of equity jurisprudence 
that courts thereof have no jurisdiction to grant re¬ 
lief where plain and adequate remedy can be had at 


If'f,''''p n , e, ^ s:iri, y '”<*1 olosely adhered to 
. , V lc ’ "i tod States courts. It is declared in 

ic Judiciary Act, in strict accord with those Dro 
Msions of tlic Constitution which established the dis- 

",Tt’q^k' ,mv and preserves the 

V "t tnal In jury .. cases at law where the 

xa uc ", controversy shall exceed twenty dollar 
[f I »<•» ''"inpensated by sending "issues out 

t ^iXiv l>e \ ri r l f hy n’' . . « therefore to 

courts of equity. , ’°" 1 ' e " l-roa chments of 

Hess vs. Ilorton, 2 I). C . Appeals, 85. 


Can the Bill be Maintained for Discovery Only? 

Section 1072 of the code provides: 

i i* 1 111 ‘j ( ^ ()I1 (oninion law the court may on 
notion and on reasonable notice thereof, require the 
parties to produce hooks and writings in their pos¬ 
session or power, which contain evidence pertinent 
o t ] e issue, m cases and under circumstances where 

(luce the 5 HI 10 , Iel<) ! ore liave ,)een compelled to pro¬ 
chancery ” nC ' 10 <)I t lnar y rules of proceeding in 

bclmvVl n s/) hi ^n nn0C ' tiW , n " ,e l(N "' ,K " 1 J' usti( ' e at the trial 
oelow uses the following language: 

seeks T,!;!"" 010 ’ "-n’r strongly urged that the bill 
I , 1,s yverv. 1 be answer made to this is first 

bat such discovery as is asked for, is only incidental’ 
to such relief as might be had at law and is for that 
reason an insufficient ground; and in the next place 
that a statute now existing enables the plaintiff to 
secure all the discovery be is asking for by p £2? 
process at law. Code, Sec. 1072. There seemsh^hl 
some conflict in the authorities touching the first of 
hose propositions, but touching the second proposi¬ 
tion, the later cases, particularly tho.se in the^u- 

9 K 
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preinc Court of tin* l 11 it1 States, scorn to be with 
the defendant. Courts of equity are not inclined to 
maintain a bill merely for purposes of discovery at 
the present day where the statutes have afforded 
ample means of procuring the evidence in an action 
at law; and this seems to be the sound view of the 
matter. The defendant i> entitled under the Consti¬ 
tution to a trial by jury of matters strictly cognizable 
at law. In the present case the plaintiff himself 
states that he does not feel sure enough of his ground 
to institute an action at law, and for that very reason 
wishes to know what the defendant will say. This is 
an admission that the present bill is an attempt to 
get the defendant committed upon various questions 
of fact before instituting legal proceedings, although 
the plain tiff does not pretend that he is ignorant of 
any of the matters of fact which he makes the basis 
of‘the bill.” 

A discovery being compelled upon a bill praying 
relief, for the purpose of enabling the plaintiff to 
obtain that relief, the discovery is in general incident 
to the relief, and a demurrer to the relief conse¬ 
quently extends to the discovery likewise. 

Mitford and Tyler's PI. & Pr. Eq., p. 277. 

Story Eq. PI., 570. 

If, then, the complainant is not entitled under 
this bill to any relief against Eanahan, it is plain it 
cannot be maintained against them as a bill of dis¬ 
covery. Where a bill is filed for relief no person can 
be made a party to it who is unaffected by the relief, 
notwithstanding he might give important discovery, 
because as against himself discovery is needless, and 
as against the other parties it would be unavailing, 
for the discovery so obtained is only available against 
the answering defendant ; his answer cannot be read 
as evidence against any other person, not even against 
another defendant to the same bill. 

Reddington vs. Eanahan ct al., 59 Md., 437. 

Discoverv mav not be claimed in a bill to save the ex- 
pense or uncertainty in the proof of the case and may not be 
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used as a ground of equity jurisdiction for ulterior purposes 
in which case it would be sufficient to bring any case, proper 
only for a court of law, into equity, to call for the Z 
covery of facts from the defendant. 

“The American courts in view of the foregoing re- 

fb‘n , f hilve down the principle 

that a paity going into equity for discovery alone 

affidavit ^hiM U7<< i veri ^J ^ te allegation by 

case ^ * 10 1US 110 °* ICr llleans of proving his 

Gelston vs. Hoyt, 1 Johns. Ch., 543. 

P ank of U. S. vs. Biddle, 3 Pars., Ch. 31. 
Lyons v«. Miller, (J Grutt., 427, 428. 

Ihc only distinct ground of equity jurisdiction 

crvV a 'T Wf „" I Tr ly . 1 legal nature q bid J onlSoy 

urn " 1 ( i“ Ule defendant has been charged with a 
dence 8 ‘ l Vmuul fraud iu withholding legal evi- 

Story Eq. Juris., p. 80. 

(Note by Chief Justice Redfield.) 

“To sustain the decree of the Chancellor it has also 
been asserted, that this is a bill of discovery and ab 

Hh h ° tolli ldainaii(’s claim be in its nature e x- 

Cw, LT" Zab C at la ' v ; >’et that the Chancery 
Lomt loi l ie purpose of the discovery, having ob¬ 
tained jurisdiction over the case, is competent fcfgive 
(n l and Imal relief upon the whole subject-matter. 

ie deciee cannot be supported on this ground for 
various reasons; but few of which we dcemTt neccl 

?bpV° SUlte ' i 1 " tile first P laoc the bill has neither 
the form or substance of such a bill of discovery It 

does not allege that the facts of which the discovery 
ants U ami “lb 1 . nd ! s P ensabIe a « Proof to the complain 
other testimony.” * 6y “ re Unable to P rove ‘hem by 
Oliver vs. Palmer et at., 11 H. & J., 445 . 
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III. 

The Bill is Barred by the Statute of Limitations and 
the Appellant Has Lost His Remedy Even at Law 
by Reason of His Own Laches. 

The bill was filed on April 5, 11>10. and the fraud as al¬ 
leged in paragraph 0 of said bill was apparently consum¬ 
mated oil or about October 27, 1904, the statutory period 
under the Code for actions of deceit or sounding in tort being 
three years. If the appellant seeks to avoid the operation of 
the statute on the ground that the alleged fraud was not dis¬ 
covered bv him until after that time, the bill whollv fails in 

4/ 7 

this respect also because there is no definite allegation as to 
when the fraud was discovered. The inference, however, is 
conclusive that it was prior to January 10,1906, at which time 
the appellant entered into an arrangement with the company 
whereby the company undertook to exonerate him from his 
liability existing at that time. Taking this latter date as the 
time when the alleged fraud was discovered, more than three 
years elapsed before the filing of the bill. 

Equity will treat a right or claim as barred by 
limitations when m*t sued upon within the statutory 
period prescribed for actions on a legal right or claim 
of the same nature. 

Willard vs. Wood. 1 App. D. C. 

Sis r. Boarman. 11 App. D. C., 11b. 

Equitable powers will not be exercised to discover 
whether one has been wronged, when, with full 
knowledge of the facts, he has allowed the bar of the 
statute to arise, and has slept upon his rights until 
such a situation has arisen as to render it inequitable 
to afford him relief. 

Baker vs. Cummings. 1 (>9 l . 8., 1N9. reversing 
4 App. D. C., 230, and 8 App. D. C., 515. 
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If it appear on the fare of the pleadings that the 
clmni is barred by the statute of limitations, the defect 
lna > be taken advantage of by demurrer. 

Coinmaok vs. Carpenter, 3 App. 1). C., 219 
Mercantile National Hank vs. Carjienter, 191 
U. S., 567. 

Rhode Island vs. Massachusetts, 15 Pet., 233. 
Coddington vs. Penn., &c„ R. Co., 103 U. S., 

Kindall vs. U. S„ 107 U. S., 123. 

( helming Canal Hank vs. Lowerv 93 U 8 

So with laches. 

McCartney vs. Fletcher, 10 App. I). C 572 
Spiedel vs. Ilenrici, 120 U. S 377 
Bryan vs. Kales, 134 IT. S„ 120. 

Lansdale vs. Smith. 106 U. S., 391. 


IV. 

The Averments of Fraud in the Bill are Insufficient 
to Compel the Defendant to Make Answer. 

An examination of these averments discloses that the ap¬ 
pellant is relying upon two acts of misrepresentation on the 
part of the defendant, to-wit: 

(</) Misrepresentations as to the germicide or disinfectant 
qualities of the fluid. 

(/') Misrepresentation as to standing offer of $5,000 for 
use of patent rights in Minneapolis and St. Paul. 

(«d As to the alleged misrepresentation in resj>ect of the 
germicide or disinfectant properties of the fluid, it appears 
" lp '''ll- paragraphs 3 and 4. that the appellee Middle- 
ton, not being a chemist himself, was relying upon anv rep¬ 
resentation he may have made as to the properties of the 
1 "id upon a letter of Harvey W. Wiley, chief chemist of the 
Agriculture Department, and also “that the patentee, the de- 
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fendant Blaekmore. stood very high in his profession as a 
chemist,” as alleged in paragraph 4. The letter from Dr. 
Wiley distinctly states on page - of said hill that the in¬ 
vention has disinfectant properties, “disinfecting or germi¬ 
cide power.” heinu used by the appellant in paragraph 
IS (</) of Ids hill as interchangeable terms. It is significant 
that it i< nowhere alleged in the l»ill that tin* >tatement al¬ 
leged to have been made by Dr. Wiley in said letter was not 
in fact made or that Dr. Wiley was not competent to pass 
upon the disinfecting properties of the fluid in question. The 
appellant also utterly fails to aver anythin*; derogatory of 
the professional character of Blaekmore as a chemist, who 
he says was l>eing sought hy the a|»pellee a> one “who stood 
very high in his profession as chemist.” Besides it would 
appear from ;i perusd of this hill that the appellant became 
an oflicer of the company, which was incorporated about 
October, 11)04. and was associated with said Blaekmore “as 
trustee and consulting chemist of the company." Bill, para¬ 
graph 8. 

Ts not the conclusion from the foregoing inevitable that mi 
respect of the germicide properties of fluid the appellant 
Curriden was relying not upon Middleton, who was known 
by him not to he a chemist but a patent attorney, hut rather 
upon the statements of such chemical experts as Wiley and 
Blackmon*. Xor does it conclusively appear from tin* aver¬ 
ments of the bill that the fluid was worthless, all the light 
had on this subject being contained in paragraph 1 1 to the 
effect that the appellant ‘‘was compelled to set on font in¬ 
quiries and to have tests made concerning the Arnmnform. 
the result of which proved that the fluid, with the apparatus, 
was wholly ineffective and utterly worthless for the uses for 
which it was designed.” Tt does not appear from this aver¬ 
ment that these tests were adequate or that the parties mak¬ 
ing them had any greater knowledge of the properties of the 
fluid than Blaekmore and Wiley, who were avowedly put 
forward bv Middleton aeeording to the averments of the bill 
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as being the ones upon whom he himself relied in making 
representations as to the disinfectant or germicide powers of 
the fluid. 

From the foregoing the legitimate conclusions may he 
drawn: 


1. I hat appellant was not misled by any misrepresenta¬ 
tions made in this regard hv appellee, hut rather relied upon 
the expert knowledge of those who were referred to by Mid¬ 
dleton as experts in matters nj this kind. 


“• 1 ^‘*1 appellant had equal means with appellee of ascer¬ 
taining tin* alleged germicide properties of the fluid before 
he made any investment whatever in the same. 

It is said by Mr. Chief Justice A Ivey in Security Invest¬ 
ment Co. r.s. (Janett. 3 App. I). C., 7(>. 

11 the motive and design of an act may be traced 
to an honest and legitimate source eipiailv as to a 
corrupt one. the former ought to he preferred. And 
though a representation made by a partv sought to 
he charged was at the time untrue, yet if the party 
was ignorant of it, and, so tar as appears from the 
evidence, believed that it was true, he is not responsi¬ 
ble tor the loss sustained by the other party in trust¬ 
ing to such representation." 

Again, Mr. Justice Shepard in Clark r.s*. Ilarmer, ft App. 
I). C., 10, relying upon the case of Slaughter r.v. Gerson, 13 
Wall., 3<0. used the follow ing language: 

It is only where the means of knowledge are at 
hand and are equally available to both parties, that 
a purchaser cannot he heard to say that he was de¬ 
ceived by a vendor's misrepresentations.” 

b. It is also significant that upon the organization of the 
company the appellant Curriden and his friend Joseph E. 
Crandall were respectively the treasurer and general man¬ 
ager of the same and while they were so acting in these ini- 
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portant official positions “an elaborate prospectus was pre¬ 
pared :l 1H>n 11 ' * I* 1 paragraph 11 it is 
alleged that ‘cernTtn^fr?^^ purchasers of rights ar nut 
-tir iLni t au-til. |nn,in etHs were made with the consent and con¬ 
currence of the apjiellant and his associate Crandall, both 
important otlieers in the company, who, be alleges in bis 
bill, were duped by the appellee. It is also stated in para¬ 
graph 10 ol tin* bill that tbt* sale of certain New Kmdand 

• i ^ 

rights would have been consummated but for the alleged 
misrepresentations made as to the fluid and the apparatus, 
if, therefore, it is apparent from a perusal of the bill these 
representations were made by .Middleton before the company 
was organized, and by Curriden and bis associate Crandall 
aftrr the company was organized, relying, as they all did, 
upon the chemists rdackumre and W iley, then it necessarily 
follows that Middleton, assuming these representations to be 
false, was misled equally with Curriden and Crandall, and 
■ **11 *dui tlit * organization ol the company joined 
in a prospectus which renewed these representations with a 
view to interesting boston parties in certain territorial rights. 
SureU any failure to consummate a sale of this sort by the 
company was as much due to appellant and his associate 
Crandall as it was to appellee, who at the time was only one 
of the trustees of the company. 


Tyler vs. Savage, 148 U. S., 79: 

The reference in appellant's brief to the above case, which 
is the only authority relied upon for a reversal of the decree 
of the court below, is so glaringly erroneous that a brief 
analysis of that case is deemed important. The appellant in 
his brief on page 2 says the only relief sought there was “a 
money decree for damages occasioned by fraud and deceit.” 

In 1 yler vs. Savage the corporation involved was also 
named as defendant along with the party charged with de¬ 
ceit in procuring the plaintiff therein to purchase stock in 
the defendant company. 
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The Supreme Court in it* opinion used the following: 

‘The bill further prayed for an account of tin 
assets and debts of the company; that the assets he 
realized as quickly as possible and the funds arising 
therefrom be paid to its creditors; that the plaintiff'-; 

nae'r ^i be , re ? al . d th f mon ey die was induced to 
jay for tlie stock issued to her, with interest thereon. 

be established and be made a debt of the com pane 
and payment of the same be decreed to her - that an 
injunction be granted restraining the company and 

in • a,K of 3 / 118 fron -’ man aging or interfering 

in it affairs; that a receiver be appointed to take 

charge of its property and effects; and administer 
the direction of the court: and that gen¬ 
eral relief be granted and all orders made that the 

nature of the case might require and to the court 
might seem meet.” un 

For the foregoing reasons it is respectfully submitted the 


decree of the court below should be affirmed' with costs 
Respectfully submitted, 


E. HILTON JACKSON. 
CHARLES B. CALVERT, 

Attorney s for Appellee. 
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